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OP1 NI ON

Franks. J.

In this action, plaintiff seeks uninsured notori st
coverage from her insurance conpany, and the Trial Court,
responding to notion for summary judgnent, granted judgnent to
def endant Allstate |Insurance Conpany (Allstate). Plaintiff
has appeal ed.

Plaintiff has raised two i ssues on appeal :



1. Whet her the Trial Court erred in granting
summary judgnent hol ding that the insured did
not conply with the ternms of her insurance
policy that she ?pronptly send (All state)
copies of the legal papers if a suit is
br ought . ?

2. Whet her the Trial Court erred in granting
summary judgnent by its ruling that the one-
year statute of limtations had run as to
Allstate.

The autonobil e accident giving rise to this case
occurred on June 16, 1993, and plaintiff filed suit against
the other driver on June 2, 1994, with process served on those
defendants on June 6, 1994. On Cctober 6, 1994, plaintiff
obtained an order fromthe Trial Judge for process to issue
and be served upon Allstate Insurance Conpany, which process
was served upon the Departnent of Comrerce and | nsurance on
Cctober 12, 1994, and subsequently furnished to Allstate by
the Departnent. Allstate noved for summary judgnent on the
grounds that plaintiff had failed to conply with the policy
provi sions and that the statute of Iimtations had run on an
action against it.

The pertinent policy provision is:

A person seeking uninsured notorist coverage nust

also: . . . 2. Pronptly send us copies of the |egal

papers, if a suit is brought.
The record reveals that the insurance conpany was first
furni shed copies of the suit papers by the State of
Tennessee’ s Department of Insurance. In response to the
notion for summary judgnent, the plaintiff filed her affidavit
whi ch states:

Very shortly after ny accident which occurred on

June 16, 1993, | advised ny insurance agent, Howard

Yates, agent for Allstate |Insurance Conpany, and

conplied with every request made by Allstate

I nsurance Conpany. |In addition, the insurance
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carrier paid nedical expenses on ny behalf incident

to the accident. After suit was filed and service

was had on the Defendants, | was advised by ny
attorney that apparently the Defendants’ Vance had
no i nsurance and upon the advise [sic] of ny
attorney Allstate Insurance Conpany was nade a party
to nmy case.

Plaintiff offers no excuse for failure to send
copies of the suit papers to her insurance conpany, and on
appeal, argues that since no prejudice has been denonstrate by
t he i nsurance conpany, that coverage shoul d be afforded.

This jurisdiction has |long held that conditions to
be perforned by the insured are conditions precedent to
activating coverage under the policy. See, e.g., Hartford
Acci dent and Indemity Co., v. Creasy, 530 S.wW2d 778 (Tenn.
1975). This rule has been applied to various conditions in
policies of insurance, and our courts have uniformy held that
the lack of prejudice on the failure to conply with the policy
provision is not grounds to excuse non-conpliance with the
policy provision. This Court has criticized this rule. See
North R ver Ins. Co., v. Johnson, 757 S.W2d 334 (Tenn. App.
1988). This Court had occasion to consider the condition
contained in this policy in Waley v. Underwood, 922 S. W 2d
110 (Tenn. App. 1995), where the delay in furnishing copies of
the ?l egal papers? was del ayed sone 27 nonths. Again, the
Court applied the rule as required under the hol dings of the
Tennessee Suprenme Court. As the Wialey court noted, we have
adopted the definition of ‘pronpt’ as discussed in 44
Am Jur. 2d I nsurance 1330, which sinply neans that ?notice nust
be given within a reasonable tine under the circunstances of
the case.? Wth no other circunstances appearing in the case

before us, it cannot be said that a delay of 4-1/2 nonths in
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furnishing the | egal papers is pronpt. Accordingly, we are
constrained to affirmthe Trial Judge’'s grant of summary
j udgment upon the failure of the plaintiff to conply with the
terns of her policy with the defendant insurance conpany.

W find it unnecessary to address the remaining
i ssues, since this issue is determ native of the appeal.

The judgnent of the Trial Court is affirmed, and the
cause remanded with costs of the appeal assessed to the

appel | ant .

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.
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ORDER

This cause was regul arly heard and consi dered by the
court. |IT 1S NOWORDERED that the judgment of the Trial Court
is affirmed, and the cause renmanded. The costs of appeal are
adj udged to appellant, for which execution may issue if

necessary.

PER CURI UM



